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answers to Questionnaire regarding Procedural Rules in Limitation Conventions

Introductory note:

Under the law of England and Wales, a ship owner may commence independent proceedings, known as a Limitation Claim, in anticipation of claims being brought against him.  However, limitation may still be relied upon by an owner by way of defence, regardless of whether he has brought a Limitation Claim.  Where limitation is relied upon by way of defence, the limitation applies only to claims brought by that specific claimant and not to any other claims against the ship owner.  

If the courts of England and Wales have jurisdiction to hear a Limitation Claim, a ship owner may commence the Limitation Claim before any claim is formally made against him. Once a Limitation Claim claim form is issued, proceedings will have commenced for the purposes of the Brussels Regulation (Regulation 44/2001).  Article 27 of the Brussels Regulation provides that where proceedings involving the same cause of action and between the same parties are brought in the courts of different Member States, any court other than the court first seised shall of its own motion stay its proceedings until such time as the jurisdiction of the court first seised is established.  As a result, once a Limitation Claim claim form has been issued, this acts as a de facto bar to any claim being brought against the ship owner in the same cause of action in the courts of any state to which the Brussels Regulation applies.  Similar provisions apply in respect of signatory states of the Lugano Convention.

Where the Brussels convention does not apply, the ship owner may commence a Limitation Claim before a claim is formally made against him, as above, but this does not prevent the liability of the ship owner from being assessed in a more appropriate forum.  The courts of England and Wales view the limitation of liability as a separate issue from the issue of liability (Bouygues Offshore v. Caspian Shipping Co. and Others (Nos. 1, 3, 4 and 5) [1998] 2 Lloyd’s Rep. 461).

Where a Limitation Claim is brought, the court may issue a general limitation decree
, which limits liability for all claims brought by any claimant, or a restricted limitation decree
 which limits liability against named claimants, or persons claiming under or through them.  Once a decree has been issued and a fund constituted, Article 13 of the LLMC will act as a bar to further actions, in accordance with the convention.

The provisions of the LLMC and the CLC (the Conventions) are given the force of law in England and Wales by the Merchant Shipping Act, 1995 (MSA).  The HNS does not have the force of law in England and Wales and therefore the limitation provisions in it do not apply.  

Claims to limit liability in accordance with the Conventions are brought under the MSA.  The procedural rules governing Limitation Claims under the MSA are contained in the Civil Procedure Rules (CPR) and supplementary provisions known as Practice Directions (PD)
.  The provisions of the Commercial Court Guide also apply to Limitation Claims. 

A claim to limit liability is brought in the Admiralty Division of the High Court.  All claims against a limitation fund are brought as part of the same proceedings as the ship owner’s claim under which limitation is established and the fund constituted.

In the context of a Limitation Claim, the CPR refers to a ship owner who brings a Limitation Claim as a claimant and any party who seeks to oppose the establishment of a limitation, or who later brings a claim against the fund, is referred to as a defendant.  In order to avoid confusion with terminology, a person bringing a claim against the limitation fund is referred to hereunder (except in quotations from the CPR) as a claimant/Limitation Claim Defendant.

(a) Whether the constitution of the limitation fund is a condition for the availability of the benefit of limitation.

No, the provision in Article 10.1 of the LMCC for a state to restrict the right to limit liability until a limitation fund has been established is omitted in the enabling legislation in English law.  

The benefit of limitation is conferred upon the ship owner by the court making a limitation decree.  The relevant procedural rules have a permissive rather than mandatory tone, providing that the court may order the Claimant to establish the fund when a limitation decree is granted.  It is, therefore, not compulsory to constitute a fund even after limitation has been invoked as the court may make alternative arrangements for the payment of claims against the ship owner.

61.11(13) When a limitation decree is granted the court –

(a) may –

(i) order that any proceedings relating to any claim arising out of the occurrence be stayed; 

(ii) order the claimant to establish a limitation fund if one has not been established or make such other arrangements for payment of claims against which liability is limited; or 

(iii) if the decree is a restricted limitation decree, distribute the limitation fund; and 

(b) will, if the decree is a general limitation decree, give directions as to advertisement of the decree and set a time within which notice of claims against the fund must be filed or an application made to set aside the decree. 

(b) In which manner the limitation of liability may be invoked and whether this action must precede the constitution of the fund.

The manner in which the limitation is invoked is by bringing a Limitation Claim under the MSA.  The procedure for commencing a claim for limitation is set out in CPR61.11(2) and PD61.11(10)(1).  

61.11 (2) A claim is started by the issue of a limitation claim form as set out in the practice direction.

PD 61.10.1    The claim form in a limitation claim must be –

(1) in form ADM15
; and 

(2) accompanied by a declaration –

(a) setting out the facts upon which the claimant relies; and 

(b) stating the names and addresses (if known) of all persons who, to the knowledge of the claimant, have claims against him in respect of the occurrence to which the claim relates (other than named defendants), 

verified by a statement of truth. 

The ship owner is free to constitute the fund at an earlier point, although if a Limitation Claim is not commenced within 75 days of the constitution of the fund, the fund lapses.  The lapse of a fund does not prevent the later constitution of another fund (CPR 61.11 (19), (20) and PD 61.10(9)

61.11 (19) A limitation fund may be established before or after a limitation claim has been started. 

61.11 (20) If a limitation claim is not commenced within 75 days after the date the fund was established –

(a) the fund will lapse; and 

(b) all money in court (including interest) will be repaid to the person who made the payment into court. 

PD 61.10(9) 10.9    The fact that a limitation fund has lapsed under rule 61.11(20)(a) does not prevent the establishment of a new fund.

(c) In which manner the limitation fund may be constituted, in addition to depositing a sum.

CPR61.11(18) states that the ship owner may constitute a limitation fund by making a payment into court.  No provision is made for any other means of constituting the fund.

61.11(18) The claimant may constitute a limitation fund by making a payment into court.

(d) Whether the limitation fund is a condition in order to invoke the limitation or not, is there in your law a time limit within which the fund must be constituted

No, there is no time limit within which the fund must be constituted.  As per (a) above, technically a fund need never be constituted as the court has the power to order alternative arrangements for payment, pursuant to CPR61.11(13)(ii).  

61.11 (13) When a limitation decree is granted the court –

(a) may –

(i) order that any proceedings relating to any claim arising out of the occurrence be stayed; 

(ii) order the claimant to establish a limitation fund if one has not been established or make such other arrangements for payment of claims against which liability is limited; or 

(iii) if the decree is a restricted limitation decree, distribute the limitation fund; and 

(b) will, if the decree is a general limitation decree, give directions as to advertisement of the decree and set a time within which notice of claims against the fund must be filed or an application made to set aside the decree. 

(e) Which information the ship owner must provide to the court

The information which the ship owner must provide is set out in PD61.11(10).

PD61.10.1    The claim form in a limitation claim must be –

(1) in form ADM15; and 

(2) accompanied by a declaration –

(a) setting out the facts upon which the claimant relies; and 

(b) stating the names and addresses (if known) of all persons who, to the knowledge of the claimant, have claims against him in respect of the occurrence to which the claim relates (other than named defendants)

verified by a statement of truth. 

(f) Whether notice must be given to the claimants of the commencement of the limitation proceedings and which directions are set out as to the manner in which they must file their claims in such proceedings

Yes, notice must be given to the claimants/Limitation Claim Defendants (CPR 61.11(4)).  

61.11(4) The claim form –

(a) must be served on all named defendants and any other defendant who requests service upon him; and 

(b) may be served on any other defendant. 

There are two stages of proceedings in a Limitation Claim.  

First, the ship owner will assert his right to limit his liability in accordance with the procedure described in (e) above.  This may be contested by one or more claimants/Limitation Claim Defendants by serving a defence.  The manner and timeframe in which a defence to a ship owner’s claim to limit his liability must be filed are set out in CPR61.11(7), (8).  This provision does not govern the procedure for bringing a claim against the fund.  

61.11(7) Every defendant upon whom a claim form is served must –

(a) within 28 days of service file –

(i) a defence; or 

(ii) a notice that he admits the right of the claimant to limit liability; or 

(b) if he wishes to –

(i) dispute the jurisdiction of the court; or 

(ii) argue that the court should not exercise its jurisdiction, 

file within 14 days of service (or where the claim form is served out of the jurisdiction, within the time specified in rule 6.22)
 an acknowledgment of service as set out in the practice direction. 

61.11(8)  If a defendant files an acknowledgment of service under paragraph (7)(b) he will be treated as having accepted that the court has jurisdiction to hear the claim unless he applies under Part 11 within 14 days after filing the acknowledgment of service.

Once the time has expired for the last served claimant/Limitation Action Defendant to serve a defence in accordance with CPR61.11(17) above, the ship owner must, within seven days, apply for an appointment with the Registrar for a case management conference at which directions will be given for further conduct of the proceedings (PD61.10(7))

PD 61.10(7)    Where –

(1) the right to limit is not admitted; and 

(2) the claimant seeks a general limitation decree in form ADM17A,  

  the claimant must, within 7 days after the date of the filing of the defence of the defendant last served or the expiry of the time for doing so, apply for an appointment before the Registrar for a case management conference.

At the second stage of the proceedings, if the limitation decree is a general decree, the court will set a time within which notice of claims against the fund must be filed (CPR 61.11(13)(b)) and the ship owner must advertise a general decree in such a manner and within such time as the court directs.  In practice the court usually orders that the decree be advertised for three months in Lloyds List and press in the locality of potential claimants against the fund.  Further, the ship owner must file with the court a declaration that the decree has been advertised, together with copies of the advertisements (CPR 61.11 (14))

 If the decree is a restricted decree, the court may at this stage distribute the fund.

61.11(13) When a limitation decree is granted the court –

(a) may –

(i) order that any proceedings relating to any claim arising out of the occurrence be stayed; 

(ii) order the claimant to establish a limitation fund if one has not been established or make such other arrangements for payment of claims against which liability is limited; or 

(iii) if the decree is a restricted limitation decree, distribute the limitation fund; and 

(b) will, if the decree is a general limitation decree, give directions as to advertisement of the decree and set a time within which notice of claims against the fund must be filed or an application made to set aside the decree.

61.11 (14) When the court grants a general limitation decree the claimant must –

(a) advertise it in such manner and within such time as the court directs; and 

(b) file –

(i) a declaration that the decree has been advertised in accordance with paragraph (a); and  

(ii) copies of the advertisements. 

The claims of each the claimants/Limitation Claim Defendants must be made by filing form ADM20 (PD 61.10(14)) and serving on the ship owner and all other claimants/Limitation Action Defendants.

61.11 (15) No later than the time set in the decree for filing claims, each of the defendants who wishes to assert a claim must file and serve his statement of case on –

(a) the limiting party; and 

(b) all other defendants except where the court orders otherwise. 

PD61.10(14)    A claim against the fund must be in form ADM20.

(g) Which is the time limit, if any, within which the claims must be filed and which other consequences of the failure to file the claims within such time limits 

The court will set a time limit when granting a limitation decree (see answer (f) above).  A restricted limitation decree may be obtained against any named claimant/Limitation Claim Defendant who fails to file a defence in time.   

(10) A restricted limitation decree –

(a) may be obtained against any named defendant who fails to file a defence within the time specified for doing so; and 

(b) need not be advertised, but a copy must be served on the defendants to whom it applies. 

Specific consequences of failure to file a claim against the fund within the time ordered in the decree are not set out in the CPR, although CPR 61.10(17) states that no later than seven days after the time for filing claims, the Registrar will fix a date for a case management conference at which directions will be given for further conduct of the proceedings.  The issue of a claimant/Limitation Claim Defendant who has not complied with the requirements set out at (f) above will be dealt with at this stage.

10.17    No later than 7 days after the time for filing claims [or declarations], the Registrar will fix a date for a case management conference at which directions will be given for the further conduct of the proceedings.

(h) In which manner the claims of the Claimants must be assessed and whether such assessment must be challenged and how

The claims of each the claimants/Limitation Claim Defendants must be made by filing form ADM20
 and serving on the ship owner and all named claimants/Limitation Claim Defendants.  These claims may either be agreed by the ship owner and all other claimants/Limitation Claim Defendants as served, or the ship owner and/or one or more of the other claimants/Limitation Claim Defendants may dispute one or more of the claimants’/Limitation Claim Defendants’ right to damages in the amount claimed or at all.

If any individual claimant’s/Limitation Claim Defendant’s right to damages is disputed, that claim will be assessed individually in the Admiralty Division of the High Court.  Reference may be made to the Registrar to determine each claim and the Registrar will set down a timetable for the filing and service of submissions for each assessment.   The disputed claim may be referred to the Admiralty Judge, particularly if there is a point of law involved.  The costs of proceedings to assess disputed claims will be for the account of the parties taking part in those proceedings and will not be paid out of the fund or by the ship owner.

Any decision may be challenged in the normal procedure for appeals against any decision in High Court litigation.  The procedure governing appeals is set out in CPR 52 and PD52
.  

(i) To which extent is the subrogation of any person who has paid any amount of compensation in respect of claims subject to limitation permitted under your national law 

The class of persons to whom rights of subrogation are available in English law is very wide.  There are no prohibitions as to whom may exercise such rights and if a person or company has paid compensation in respect of claims subject to limitation, they will be subrogated to the rights of the person on whose behalf payment has been made.

(j) Within which set of proceedings and at which time may the counterclaims mentioned in Article 5 of the Convention be brought

The counterclaims under Article 5 must be brought in the second stage of the Limitation Claim, usually at the same time as the ship owner’s defence in these proceedings or at a later time with the permission of the court.  The procedure for counterclaims is set out in CPR20
.

(k) What is the position of a person who has a claim subject to limitation and has recovered part of such claim out of assets of the person liable and subsequently makes a claim against the fund?  How does Article 9 apply?

A person who has recovered part of his claim out of other assets is entitled to claim against the fund for the unpaid balance of his claim, provided that the part payment of the claim was not made “in full and final settlement of the claim”.

Only that part of the claim which is brought against the fund will be aggregated with all other claims against the fund.  However, the claims which will be aggregated include the claim of the ship owner under Article 12.2 CLC (or other third party entitled to be subrogated to the ship owner’s rights under Article 12.2 or 12.3 CLC).

(l) Whether a plan for the distribution of the fund among the Claimants must be prepared and by whom

There is no strict requirement for a distribution plan to be prepared and if a plan is prepared, this will only occur after the claims of each of the claimants/Limitation Claim Defendants have been agreed or assessed.

However, in a case with several claimants/Limitation Claim Defendants, it is usual for such a plan to be prepared.  The preparation of the plan will be ordered by the Admiralty Registrar and may be prepared by any party, although this is usually the claimant with the largest proven (or agreed) claim.  Once the plan has been prepared, it will be submitted to the Registrar and the Registrar will make an order of the court in accordance with the plan.

(m) Whether the plan may be challenged and how

The plan will be drawn up once all claims have been agreed or assessed.  Unless there is a manifest error in the distribution plan (e.g. the plan does not distribute the fund in proportion to the established or agreed claims) then a challenge to the plan will be unnecessary.  In the rare case that there is a manifest error in the plan, any party may make submissions to the Registrar to that effect before an order is made.

(n) Whether in such case the distribution must be stayed until a final decision issued

In the case where there are both disputed and undisputed claims against the fund, payment on account can be made in respect of any undisputed claim, in proportion to the claims as at the time of payment.  

If, once the disputed claims are assessed, a party who has received a payment on account is found to be entitled to a greater proportion of the fund than he has received by way of payment on account, a balancing payment will be made.

(o) Which are the effects of the bankruptcy of the Owner on the limitation proceedings

Prior to constitution of the fund, the claimants’/Limitation Claim Defendants’ claims are unsecured.  There is an automatic moratorium on litigation involving an individual who has been declared bankrupt or entered into an Individual Voluntary Arrangement (essential a scheme under which creditors will receive full or part payment of debts over a period of time) or involving a company which has entered compulsory liquidation, administration or a Company Voluntary arrangement.  The liquidator of a company entering a voluntary liquidation may apply to court for a moratorium to be imposed.  If a moratorium is imposed then the claims of the claimants/Limitation Claim Defendants will rank as claims of unsecured creditors, to be assessed by the liquidator, administrator or, in the case of an individual, the trustee in bankruptcy.

There is also a possibility of bringing proceedings against the insolvent person or company’s insurers under the Third Parties (Rights Against Insurers) Act, 1930.

If the limitation fund is constituted prior to the bankruptcy/liquidation/administration of the ship owner, it is possible, although extremely difficult, for the fund to be withdrawn.  In such a situation the court would almost certainly order alternative security for the claims to be provided in order not to prejudice the claims of the claimants/Limitation Claim Defendants.

(p) Whether there are any other issues relating to the limitation procedure enforce in your country that are worth mentioning.

Costs incurred in relation to proceedings in which the ship owner’s right to limit his liability is contested are awarded to the successful party, with the costs of the ship owner establishing a prima facie right to limitation being for his account in any event.  

In no circumstances are the costs incurred in relation to the Limitation Claim paid for out of the limitation fund.

Where the claim of one or more of the claimants/Limitation Claim Defendants is disputed and assessed, the costs of those proceedings are not recoverable against the fund or the ship owner, but are instead for the account of the claimants/Limitation Claim Defendants party to those proceedings.

Limitation of liability for pollution caused by bunkers is available under the law of England and Wales, pursuant to ss. 153, 157 and 168 MSA.  The procedure is the same as for other Limitation Claims.
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� Pro forma general limitation attached at annexe 1


� Pro forma restricted limitation attached at annexe 2


� The rule and direction dealing with Limitation Claims are CPR 61 and PD61, attached at annexe 3


� Form ADM15 attached at annexe 4


� CPR 6.22 attached at annexe 5





� attached at annexe 6


� attached at annexe 7


� CPR 20 and relevant practice attached at annexe 8
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